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Abstract

After a near century-long struggle healthcare reform reached the United States in 2010 with the passage of the Affordable Care Act (ACA).  However, given the long-standing ideological battle over this policy area in the United States, it unsurprisingly did not take long before the ACA found itself in front of the Supreme Court in 2012 in NFIB v. Sebelius (NFIB).  The key provision at issue in the legal dispute concerned the constitutionality of the ACA’s individual mandate, which requires Americans to purchase health insurance or pay a fee to the federal government.  While Court observers expected a close decision on the mandate, they did not expect Chief Justice John Roberts to deliver the decisive and instrumental vote to uphold it.  Nevertheless, the Chief Justice did exactly that.  Naturally this raised the question: what best explains Roberts’ upholding of the mandate in NFIB?  Confronting this question, this paper argues through a process tracing analysis that protecting the Court’s institutional legitimacy as a rule of law institution provides the best explanation for Roberts’ decision.
Introduction

National healthcare reform came to the United States in 2010 by way of the Affordable Care Act (ACA), the culmination of a near century-long struggle for universal—or near universal—healthcare coverage in one of the world’s most prosperous nations.  The prime controversy surrounding the ACA concerned its individual mandate requiring Americans to purchase health insurance or pay a fee to the federal government.  Opponents of the law challenged that the mandate exceeded Congress’ constitutional authority because it compelled individuals to commercial activity—something the commerce power has never been interpreted to do.  Supporters of the law, on the other hand, ultimately argued that the mandate could be interpreted as a tax on failing to purchase health insurance.

The Supreme Court heard oral arguments on the mandate, along with a state-based challenge to the ACA’s expansion of Medicaid, in March 2012 in National Federation of Independent Business v. Sebelius (NFIB).  Three months later, on the last day of its term in late June, the Court issued its opinion that the mandate stood, a brief summary of which comes below.  In the following November, the presidential election matched up the ACA’s namesake President Barack Obama (“Obamacare”) and the namesake of the law’s state-level predecessor former Massachusetts Governor Mitt Romney (“Romneycare”).  President Obama, of course, won that contest.  This paper, though, keeps its focus on Chief Justice John Roberts and seeks explanations for his instrumental vote to uphold the mandate.
NFIB: Case Summary

As mentioned above, two issues were at play in NFIB.  One, whether the individual mandate requiring Americans to purchase health insurance or pay a fee was constitutional and, two, whether the federal government could withhold all federal Medicaid funds from states that did not sign up for the law’s Medicaid expansion.  Deciding 7-2 on the Medicaid issue, including liberal Justices Breyer and Kagan, the Court conservatively held that the threat of withholding all Medicaid funds, including those not related to the program’s expansion, constituted an impermissible “fiscal coercion” of the states in violation of federalism principles.  The states, though, could still sign up for the expansion and generous federal subsidy, and thus the Court did not strike down the program’s expansion, it merely modified its implementation.
More central to this paper, however, the Court also held that the mandate passed constitutional muster.  It did so, though, only as a valid exercise of Congress’ taxing power and not as a valid exercise of its most often used commerce power.  Thus, while the Court upheld the historic healthcare reform law under Congress’ taxing power, at the same time it blocked its regulatory reach as exercised through the commerce clause, which is the driving engine of congressional power.

The Court split 5-4 on the mandate, which numerically speaking is not surprising given the current composition of the Roberts Court.  Moreover, a 5-4 split either way does not sound numerically shocking since the modern Court’s traditional swing vote, Justice Kennedy, is unpredictable in siding with his conservative brethren or liberal colleagues (although his fierce libertarian strand tends to be his best swing barometer).  The surprise in the 5-4 split, however, was not in the fact that Kennedy broke right, but instead that Roberts broke left.  As confident after oral argument that Court observers were that the ACA was headed for history’s rubbish bin of struck down legislation, so they were confounded by the Chief Justice’s words when he delivered the Court’s opinion that the mandate passed constitutional muster.  Questions naturally arose, a main one of which is specifically taken up here.
Research Question

What best explains Roberts’ decision in NFIB to uphold the mandate?

Short Answer and Roadmap


The short answer to this research question is: obviously not partisan preferences.  But also, as the process tracing analysis engaged in below strongly suggests, public opinion does not appear to be a pressing factor for Roberts either despite its widespread attention in the scholarly literature on the Court.  Instead, the primary driver that stands out for explaining Roberts’ mandate holding is protecting the Court’s institutional legitimacy as a rule of law institution.

As a roadmap for further addressing this research question and its possible explanations, this paper first sets out explanations not specifically explored in detail but that nevertheless may account for Roberts’ upholding the mandate.  Next, a review of the literature on the Court looks at the dominant approach of the attitudinal model in conjunction with this paper’s focus on institutional legitimacy and the rule of law.  Following this literature review, a brief discussion of process tracing sets out the methodological approach used to uncover explanations for Roberts’ behavior in NFIB.  This method is then applied to a series of high profile cases—i.e. Bush v. Gore (2000), Citizens United v. Federal Election Commission (2010), and NFIB—and argues that these cases coupled with Roberts’ confirmation hearing testimony indicate that the Court’s institutional legitimacy as a rule of law institution constituted the main judicial influence driving his decision in NFIB.  Lastly, final remarks conclude this paper.
Alternative Explanations


There are, of course, other plausible accounts for Roberts’ decision to uphold the mandate other than protecting the Court’s legitimacy as a rule of law institution.  As such, it seems proper to highlight some of these alternative explanations, even though they will not be given full treatment here.  As a caveat, the youth of Roberts’ decision limits the research available for finding different perspectives; thus, what briefly follows below derives mainly from discussions with scholars knowledgeable about the Court and NFIB, as well as from ideas considered in the course of this research.  Additionally, it seems wise to acknowledge that the explanations considered and/or advanced in this paper are by no means an exhaustive account of all the possibilities.
Judicial Independence
One alternative explanation is judicial independence, although not of the sort often seen in the Court’s history.  Rather than exercising independence from the other branches, or the common way to think about judicial independence, Roberts may have been asserting the Court’s independence from the Republican Party, a concern that spiked following the Court’s holding in Citizens United that unleashed unlimited corporate greenbacks into federal elections.  But this explanation, rather than being competitive with protecting the Court’s legitimacy as a rule of law institution, may instead be complementary to it.  Unlike attempting to maintain judicial independence from the other branches—which concerns maintaining institutional power and authority—judicial independence from a political party concerns maintaining the Court’s popular credibility as a politically detached and neutral rule of law institution.  Roberts’ mandate holding in NFIB clearly breaks from Republican orthodoxy, of course.  But any motivation to detach the conservative leaning institution from the Republican Party is nonetheless undergirded by a desire to maintain the Court’s reputation as a neutral rule of law institution.  Thus, judicial independence from a political party is a component of a rule of law explanation for Roberts’ mandate holding, not a competitor to it.
Swing Justice

Another explanation for Roberts’ decision may have to do with the power of swing justices, who because of their pivotal vote in any given case exercise a tremendous amount of power over American law.  This is especially true for chief justices who, by their position, determine who writes the opinion when in the majority.  In the case of the Roberts Court that swing justice is Kennedy, whose power has increased dramatically since the other recent swing vote, Justice O’Connor, left the bench in 2006.  Roberts’ mandate holding may signal an attempt to firmly move into the moderate camp and thereby increase his power over the Court.  If a case’s outcome depends on how Kennedy and Roberts see it, rather than just Kennedy, Supreme Court lawyers will spend a good many billable nights searching for the right combination to unlock Roberts’ favorable opinion, thus enhancing his influence and stature on the Court.  Whether or not Roberts was, in fact, shifting his ideological center of gravity towards the middle offers a competitive explanation to the one advanced in this paper regarding protecting the Court’s legitimacy as a rule of law institution.  However, despite the compelling nature of this debate, it is outside the scope of this paper.  Nonetheless, it seems worthwhile to remain aware of this debate over time in order to detect any ideological shifts in Roberts’ jurisprudence.
“Marshall Moment”
A final alternative argument compares Roberts’ mandate decision to the strategic decision of Chief Justice John Marshall in Marbury v. Madison (1803) that denied the Court immediate jurisdiction in that case in exchange for the long-term power of judicial review.  Similarly in NFIB, Roberts took his “Marshall moment” by upholding the mandate under Congress’ taxing power on the one hand only to curtail its commerce power on the other.  In other words, like Marshall, Roberts lost the immediate individual mandate battle in order to win the long-term institutional power war.  Interestingly, too, like Marshall who sat atop the Court for over three decades after Marbury, currently at fifty-eight years old Roberts potentially will sit aloft his institution for many decades to come as well.
Thus, this presents a competitive argument to that advanced below regarding the Court’s legitimacy as a rule of law institution.  But at the same time, a “Marshall moment” explanation of Roberts’ behavior in NFIB may prove to be complimentary rather than competitive with the overall argument advanced here.  As such, this explanation remains open for further exploration.
Literature Review

As noted above, the youth of Roberts’ mandate holding precludes a large body of scholarship on it at the present time.  Nevertheless, an ongoing debate in judicial scholarship does animate the explanation advanced in this paper that protecting the Court’s legitimacy as a rule of law institution, rather than political preferences, figured centrally into Roberts’ decision to uphold the mandate.  This covers the debate between institutional legitimacy and the attitudinal model.  In addition to discussing this debate, a few brief comments regarding judicial activism and judicial restraint round out this literature review.

At this point a note of clarification seems appropriate regarding the term “institutional legitimacy.”  Judicial scholarship’s view of institutional legitimacy—mainly public support for the Court despite unfavorable outputs at times—remains largely outside of the Chief Justice’s judicial radar, meaning most simply that Roberts does not define institutional legitimacy the same way judicial scholars do (nor does he subscribe to “procedural” judicial activism).  Instead, his definition of institutional legitimacy appears to be as a neutral rule of law institution, which is closely followed here.  Nonetheless, scholarship’s view of institutional legitimacy informs Roberts’ view as a rule of law institution, and both sides might takes cues from each other.  Consequently, this paper considers each of these respective definitions of institutional legitimacy and applies them as appropriate to the context; the academic definition of procedural judicial activism is applied throughout.
Attitudinal Model


The attitudinal model generally dominates the political science literature on the Court, owing largely to its breathtakingly simple proposition that justices decide cases according to their fixed political preferences and nothing else.  As the leading proponents of this approach Segal and Spaeth (2002, 86) say it: “Simply put, Rehnquist vote[d] the way he [did] because he [was] extremely conservative; [Thurgood] Marshall voted the way he did because he was extremely liberal.” Consequently, the attitudinal model utilizes aggregate empirical data of the justices’ outputs in order to produce behavioral analyses.
Most scholars, even those not in the attitudinal tradition, agree that this model has significant explanatory ability (Mishler and Sheehan, 1996), as well as that it has marshaled a substantial amount of empirical evidence suggesting that individual justices do, indeed, decide cases according to their fixed political preferences and are rather consistent in this decision making behavior (Segal and Spaeth, 2002; Rhode and Spaeth, 1976; see also Spaeth, Supreme Court Database (2012 Release)).  Moreover, the model’s explanatory powers can reach individual justices on specific issues such as civil rights (see Segal and Spaeth, 2002) and can apply to both run-of-the-mill cases (e.g., Federal Election Commission v. Wisconsin Right to Life (2007) (WRTL)) as well as to highly salient ones (e.g., Bush and Citizens United).

However, despite their impressive explanatory powers large-n behavioral approaches such as the attitudinal model have unforeseen limits that can be easily overlooked by aggregations and simple propositions (Mishler and Sheehan, 1996).  In significant ways due to the peculiarities of law (e.g., the nuances of legal interpretation) or Court procedures (e.g., the chief justice determines who writes the opinion when in the majority), aggregating judicial opinions presents one of the trickiest quantifications in the political science discipline.  To be fair, though, even champions of the attitudinal model recognize this limitation and admit that a close legal reading of the Court’s opinions may offer more accurate explanations than aggregated behavioral models (Segal and Spaeth, 1993
).  In this regard, while behavioral work on the Court has proliferated and enhanced scholarly studies, deviant cases such as NFIB provide a stark example of why such scholars should give pause to consider the limits of their models.
Institutional Legitimacy  

On the institutional side, scholars look to political and legal factors other than political preferences which operate on the Court and the justices’ decision making processes.  For instance, political considerations require that justices be attuned to how their decisions will be received by Congress and whether it may attempt to legislatively or constitutionally override an unfavorable opinion (Peretti, 1999).  Legal factors, such as doctrines and canons of interpretation (e.g., stare decisis), place limits on justices’ interpretative discretion (Feldman, 2005).  Consequently, rather than being able to freely decide cases according to partisan preferences, justices are constrained by political and legal forces within the American political system.
One such constraining force is the Court’s institutional legitimacy, which is central to its power.  Going back to Hamilton and Federalist No. 78, the Court does not possess the power of the purse or the sword, commands no will, and merely holds the power of judgment.
  Taken together in today’s terms, the Court has no money, no force, and no authority to impose its will; rather, it only holds the power of persuasion (and can exercise this power only in cases that come before it).  Consequently, without money, force, or will, the primary component of the Court’s power of persuasion is its institutional legitimacy, namely diffuse support in this context.

Institutional Legitimacy = Diffuse Support

The classic scholarly view of institutional legitimacy derives from Easton (1965, 273), who labeled it as “diffuse support” and described it as “a reservoir of favorable attitudes or good will that helps members to accept or tolerate outputs to which they are opposed or the effects of which they see as damaging to their wants.”  Most modern judicial scholars agree that the concept of institutional legitimacy can be defined as Easton (1965) defined it: continued public support for the institution despite it producing, at times, outputs antithetical to an individual’s wants, goals or desires.  As a short-hand, Gibson and Caldeira (2009, 39) refer to this acceptance of unfavorable opinions as the “objection precondition” of diffuse support.
More closely, the objection precondition concerns one of the key underlying factors of diffuse support and institutional legitimacy—i.e. specific support.  Specific support refers to an individual’s satisfaction or dissatisfaction with immediate Court outputs (Gibson and Caldeira, 2009).
  The debate in the literature on the Court’s legitimacy turns a keen eye towards what impact, if any, specific support has on diffuse support and zeroes in on the direction and intensity of that impact.  In particular, two types of bias—negativity and positivity bias—emerge as the primary directional explanations of how specific support touches upon diffuse support.  Their levels of intensity vary.

Negativity Bias

Scholars arguing for a negativity bias of specific support assert that negatively perceived Court outputs exert greater influence on the public than do positively perceived ones (Mondak and Smithey, 1997).  For instance, one study finds that people familiar with the Court tend to be aware of decisions they dislike more than ones they like (Adamany and Grossman, 1983).  Similarly, Tanenhaus and Murphy (1981) demonstrate in both waves of their panel survey that dislikes far outnumbered likes when respondents were asked to evaluate Court outputs.
Another study suggesting that negative specific support outweighs positive support found that when respondents considered two 1989 cases that produced ideologically opposed outcomes—i.e. Webster v. Reproductive Health Services (conservative: holding state restrictions on abortion did not violate due process) and Texas v. Johnson (liberal: finding flag-burning to be protected as First Amendment speech)—confidence in the Court declined among those respondents who favored one decision but not the other, suggesting that the unfavorable decision carried more weight than the favorable one (Grosskopf and Mondak, 1998).  Moreover, in that study it also appears that this lack of offsetting an unfavorable result with a favorable one ran both ways in terms of partisanship/ideology; regardless of which opinion a split-respondent favored or disfavored, the greater impact was consistently registered by the negative feeling.

Relatedly, Persily, Semet, and Ansolabehere (2010) demonstrate a tangential off-shoot of negativity bias registering more strongly than positivity bias.  In their study of popular support for Bush ten years on, data shows that support for the decision decreased over the decade while dissatisfaction remained durably stable.  At the same time, the increase in the percentage of respondents who reported that they did not remember the decision was approximately equal to the drop in the number of those who continued to respond favorably to the decision, suggesting that negative feelings towards Bush persisted while positive ones faded.
Positivity Bias

Opposite scholars who claim a negativity bias, others suggest a positivity bias in which individuals become satisfied with the Court’s outputs by being aware of the Court, its purposes, and how its outputs promote those purposes (Gibson, Caldeira, and Baird, 1998; Gibson and Caldeira, 2009; but see Murphy and Tanenhaus, 1990).  In short, to know the Court is to love the Court (Gibson, Caldeira, and Baird, 1998).  Some of this positivity bias derives from pre-adult socialization, specifically that law—and by extension the Court—is a benevolent rather than malevolent force (Gibson, Caldeira, and Baird, 1998; Caldeira, 1977; but see Adamany and Grossman, 1983).  As Feinman (2010) sees it, institutional legitimacy for the Court derives from American’s respect for judicial authority and from a political culture that holds up the rule of law as a democratic pillar of the political system.  This view of institutional legitimacy, naturally, comports with that of Roberts regarding a neutral rule of law institution.
Along with upholding the rule of law, the Court also clothes itself in other legitimizing symbols that promote neutrality and contribute to positivity bias, such as partisan impartiality, insulation due to life tenure, and respect for legal interpretation owing to the justices’ education and training (Gibson and Caldeira, 2009).
  Positivity bias grows when the justices on the Court are seen as a different type of political actor—rather than say a congressperson or the president—in that they are perceived to make their decisions based on neutral principles of law and legal reasoning rather than in pursuit of their self-interest (generally reelection) (Tyler and Mitchell, 1994; Gibson and Caldeira, 2009).  In other words, when the Court respects its status as a rule of law institution it differentiates itself from the two elected branches and insulates itself from bouts of specific (dis)support and charges of politicization.


Political Supports—Rule of Law

Indeed, the Court’s adherence to the rule of law helps it to both overcome negativity bias as well as inculcates and fosters a positivity bias towards the institution.  While specific and diffuse support may waver over time, the Court is not without political supports to repair and maintain its diffuse support.  For example, Mondak and Smithey (1997) posit that democratic values play a vital role in a dynamic process that allows the Court to regenerate lost public support that accrues from negativity bias.  Moreover, on the individual level this helps create an “enduring positive predisposition toward the Court” (Mondak and Smithey, 1997, 1123).  In other words, while the Court may displease members of the general public or political elite with particular individual opinions, it nonetheless mends these specific wounds and regenerates diffuse support over time by protecting democratic values and remaining committed to impartially applying the rule of law (see also Fallon, 2005).  In this way, democratic or political values help congeal diffuse support and hold it together when specific support breaks down.

In terms of positivity bias, Caldeira and Gibson (1992) strongly argue for the importance of political values in the Court’s effort to maintain diffuse support.  According to these scholars, the Court promotes democratic values such as the rule of law, due process, minority rights, and civil liberties.  In so doing it predisposes individuals to hold favorable attitudes towards the Court, thus generating significant support for institutional legitimacy.  In other words, sympathy for the essential functions of the Court such as impartially administering justice or upholding the rule of law generates diffuse support that stems from an underlying and prior public agreement regarding the Court’s basic political purpose to protect liberty and democracy.  Along with respect for due process, upholding the rule of law serves as a primary tool in this protection.

Thus, in terms of diffuse support, the rule of law functions as both a repairer of negativity bias and a promoter of positivity bias.  In this way, adherence to the rule of law serves as a link between Roberts’ definition of institutional legitimacy as a rule of law institution and the scholarly view of institutional legitimacy as public support for the Court’s essential function to protect and uphold the rule of law.  This link may seem hidden or self-defeating, since Roberts displayed unpopular behavior in both NFIB and Citizens United per the rule of law, but it nevertheless has enough strength to demonstrate why viewing these perspectives in cooperation rather than in competition helps shed light on Roberts’ holdings in both of these cases.
Note on Judicial Activism and Judicial Restraint

Forgoing a detailed review of the vast literature on judicial activism and judicial restraint (e.g., Bickel, 1962; Ely, 1980; Peretti, 1999; Keck, 2004), a few words about these concepts nevertheless seems appropriate because they are an undercurrent of the rule of law and surface from time to time in this paper.  Parsimoniously speaking, there are two types of judicial activism—procedural and substantive—although as pointed out above, some like Roberts do not subscribe to the procedural variety.  In academic terms, even if not accepted by the Chief Justice, procedural judicial activism refers to the Court (i) striking down democratically enacted law (particularly federal statutes), (ii) deeming executive action unconstitutional, or (iii) overturning Court precedent.  Procedural judicial activism does not concern itself with political or ideological considerations, rather it is merely a neutral descriptor of Court behavior.

Substantive judicial activism, on the other hand, plays a much more explosive role on the Court (and gets Roberts’ attention).  This type of judicial activism refers to instances when judges step out of their judicial robes and don the attire of a legislator, moving from a neutral interpreter of the law to a motivated lawmaker, which draws politics and ideology into the mix (sometimes conservative, sometimes liberal).  This type of judicial activism often leads to cries of a “political Court” and consequently calls into the question the Court’s legitimacy as a neutral rule of law institution.


On the opposite side of the spectrum, judicial restraint refers to Court decisions that defer to legislative majorities and executive action—particularly on close questions of constitutionality or legality.  Additionally, judicial restraint adheres to the doctrine of stare decisis and seeks to uphold—or at least not overturn—precedent.  This approach to judicial decision making follows in the classic Hamiltonian tradition of a weak and limited judiciary as set out in Federalist No. 78.  As discussed further below, Roberts considers this traditional idea of judicial restraint and its limiting quality grounded in the rule of law to be the fountainhead of judicial legitimacy.
Looking Forward—NFIB, Roberts, and the Rule of Law

Looking ahead to the case of Roberts and NFIB, while the attitudinal model cleanly sweeps up the eight non-Chief Justices in the case it is Roberts that proves instrumental to the upholding of the mandate and fatal to the application of this dominant approach.  Simply stated, NFIB is a deviant case.  As such, along with eluding the attitudinal model’s political preferences the case also does not slip seamlessly into any one model or perspective in the institutional legitimacy branch of the literature.  As highlighted above (as well as discussed later), Roberts appears to be little concerned with public opinion, perhaps to the Court’s future peril (see McCloskey, 1960).  Rather, protecting the Court’s legitimacy as a rule of law institution looks to be a guiding light of Roberts’ judicial view, an insight uncovered from process tracing the course of his nomination and jurisprudence (along that of others) over a series of high profile cases—i.e. Bush, Citizens United, and NFIB.  As such, this paper continues next with a short discussion of process tracing as a method of social science inquiry and how it applies to discovering plausible explanations for Roberts’ unexpected mandate holding in NFIB.
Methodology: Process Tracing

Generally conceived, process tracing investigates various initial conditions and how these affect subsequent decision making processes, which ultimately translate into causal outcomes (George and McKeown, 1985).  This method allows scholars to connect the phases of a decision making process, which enables them to identify the causes of a particular decision (i.e. the causal mechanism) (George and McKeown, 1985).  By connecting and linking such observations, process tracing provides the opportunity to empirically test theories of individual decision making (George and Bennett, 2005; see also King, Keohane, and Verba, 1994).

In testing theories of individual decision making, process tracing provides a richer and more diverse collection of evidence from which to draw more concrete causal inferences.  As Gerring (2007, 173) highlights, “[t]he hallmark of process tracing . . . is that multiple types of evidence are employed for the verification of a single inference.”  In terms of the Court, common sources of evidence can be found in the Court’s opinions, the justices’ testimony in confirmation hearings, as well as from off-the-bench comments.  In the case of Roberts’ decision in NFIB, these multiple sources of evidence can be assembled to test and support the claim that protecting the Court’s legitimacy as a rule of law institution figured prominently in his decision making process on the mandate.
Another important strength of process tracing is its ability to explain deviant cases—or those that do not result in the predicted outcome or are not adequately explained by existing theory (George and Bennett, 2005).  Particularly in deviant cases, process tracing helps develop causal chains of events that, while not path determinate, nevertheless unlock explanations that may be overlooked or underappreciated by synchronic approaches such as the attitudinal model (see generally, Pierson and Skocpol, 2002).  Roberts’ mandate holding in NFIB constitutes a headline example of a deviant case that could not be predicted or explained by existing theory.  Consequently, process tracing offers a valuable methodological tool in the attempt to uncover the causal mechanisms and processes that led to the Chief Justice’s surprise decision.

Process tracing is not, of course, without its limits.  Although strong proponents of process tracing, George and Bennett (2005) point out two key limits of the method.  First, it performs its explanatory role only if it can establish an uninterrupted causal path from the alleged cause to the observed outcome.  This means that all of the asserted steps in the causal process chain must be correct (as well as implies that all of the important—or necessary—steps are included and analyzed).  Second, there may be more than one causal mechanism at play in the process tracing evidence.  The researcher then must determine which causal mechanism appears more reliable as a causal agent and advance that mechanism.  Being able to assert alternative explanations for any given causal process chain is a strength of process tracing in that it leaves the researcher more open to discovering the true causal identity of a given event; however, when more than one competing causal process claim cannot be eliminated—leaving the researcher with several plausible explanations—the results of process tracing must be treated as provisional (George and Bennett, 2005).  In this regard, it is acknowledged that other plausible explanations for Roberts’ mandate holding may be asserted (e.g., swing justice), thus making the claim advanced in this paper that he acted to protect the Court’s legitimacy as a rule of law institution admittedly provisional.
Nevertheless, the process tracing effort carried out here begins with the Court’s controversial case in Bush that decided the 2000 presidential election.  Although the Court decided Bush before Roberts took his seat on the bench, it nonetheless provides an important historical backdrop for understanding how the Court’s reputation has been inextricably tied-up with conservatives and the Republican Party since the case’s issuance.  As such, it created a powerful exogenous initial condition for Roberts in terms of the political sphere he encountered in his confirmation hearings and subsequent appointment.  Discussion of Roberts’ confirmation testimony follows the analysis of Bush presented below and is included to observe the degree to which the Court’s legitimacy as a rule of law institution serves as an endogenous initial condition for Roberts.  This testimony will also shed important light on Roberts’ view of stare decisis, which figured centrally in his concurrence in the highly controversial case of Citizens United, the third stop in the causal process chain.  From there, the analysis moves forward to NFIB to investigate how the Court’s legitimacy as a rule of law institution, in an atmosphere of swirling and unique political factors, influenced Roberts’ decision to uphold the mandate.
Cases and Confirmation Hearing: 
Tracing Roberts’ Mandate Holding in NFIB
As mentioned above, this process tracing analysis of Roberts’ mandate holding in NFIB begins temporally with Bush and moves forward through Roberts’ confirmation in 2005 to Citizens United and then to NFIB.  While the latter two decisions display some incoherency between their holdings and remarks made by Roberts in his confirmation hearings, a nonetheless consistent thread of protecting the Court’s reputation as a neutral institution dedicated to upholding the rule of law needles through these opinions and remarks, even if difficult to detect.  Consequently, and as stated throughout, this paper argues that protecting the Court’s legitimacy as a rule of law institution best explains Roberts’ decision to uphold the mandate in NFIB.

Bush: Conservative Historical Landscape
Bush sets the political landscape in a deeply conservative historical hue.  At the time, the case received a generally favorable reception from the public, despite it controversially deciding the 2000 presidential election between George W. Bush and Al Gore.  Roughly fifty to fifty-five percent of Americans thought the Court decided the case fairly and the Court’s approval rating held steady at around sixty percent until late summer-2001 (Persily, Semet, and Ansolabehere, 2010; Kritzer, 2001).  For the most part, it appears that public opinion was more concerned with filling the White House vacancy than with who actually filled it (at least at the time).  Once the decision was handed down people breathed a practical sigh of political relief, digested the outcome (some with indigestion), and moved on (see Klarman, 2001; Posner, 2001; Post, 2002).

Interestingly, the public viewed the Court as the more legitimate arbiter of the disputed election than it did Congress, despite the fact that Article II of the Constitution directed the unresolved election to go to the House of Representatives rather than the Court; the generally agreed upon reason amongst scholars for this Court preference on behalf of the public was that the result from Congress would have been deemed too political (Sunstein, 2001).  To the Court’s credit it split 7-2, including liberal Justices Breyer and Souter, in deciding that the Florida recount violated equal protection.

Considering the Court to be less political than Congress, however, presents an ironic justification since on the critical remedy issue the Court split right down its 5-4 conservative partisan vertebrae and stopped the recount altogether, thereby effectively handing the election to Bush.  This prompted several hundred law professors to post an advertisement on January 13, 2001, in the New York Times entitled “Law Professors for the Rule of Law” that condemned the Court for its political decision and called into question its legitimacy as a neutral rule of law institution (Radin, 2002).  Nevertheless, despite this strong chorus of critical voices, the country for the most part accepted Bush and, as various scholars point out, in the public eye the case either had little to no effect on the Court’s legitimacy (Fallon, 2005; Yoo, 2001) or it actually enhanced the institution’s standing (Gibson and Caldeira, 2009; Gibson, 2003).

Whether one voted for Bush or Gore in that election, after more than twelve years since the decision was handed down there can be little disagreement that the Court accomplished a rather air-tight cabining of its opinion and its precedential value.  In other words, the Court said the case had no precedential value and indeed, contrary to some scholars at the time (Radin, 2002; Sunstein, 2001), the case has not yet been used as precedent.  Thus, and notwithstanding attacks on the Court’s rule of law legitimacy for issuing a “one-off” opinion deciding a presidential election (Radin, 2002), the decision so far has well withstood its legal test of time.

However, history took over from the Court after the opinion and exogenously damaged the decision.  While Bush the case has well withstood its legal test of time, Bush the president it put into office did not so well withstand his political test of time.  Amongst the many unpopular decisions Bush took during his two terms in office, two stand out for specific mention regarding what impact these may have had on perceptions of the case’s outcome and of the Court.
First, Bush engaged in two foreign wars under the ambiguous rhetoric of “war on terror.”  While the Afghan conflict that began in 2001 may have been legitimate as a response to the September 11 terrorist attacks on the United States, its more than decade-long duration with little resolution has left that war with a feeling of hopelessness for victory that similarly marked the long Vietnam conflict (see Woodward, 2010).  Not surprisingly, public opinion on the Afghan conflict has soured and many Americans support President Obama’s complete withdrawal next year in 2014 (Bennett, 2012).  Bush’s other war, preemptively undertaken in Iraq in 2003 under the false pretenses of “weapons of mass destruction,” never carried a claim of legitimacy.  Although it initially received a mixed reaction at home, over its duration domestic support diminished significantly as international criticism of the war piled on; for instance, in 2004 United Nations Secretary-General Kofi Annan stated that the war was illegal under the United Nations Charter, no small charge (BBC, 2004).  In the end, the second Iraq war both damaged the United States’ standing internationally as well as dragged the Republican Party and conservative politics into the mud both abroad and at home.
Second, in addition to unpopular wars, through crony capitalism Bush played a major role in engineering the country into the worst economic downturn since the Great Depression.  This calamitous free-fall was aggravated by the fact that a few crony “fat cats” who helped drive the downturn through shoddy lending ended up profiting excessively from it on the very back of knowing that their behavior was pushing the entire financial system to the brink of collapse (Lewis, 2010).  In view of Bush’s response policy of “too big to fail” bank bailouts, many of the very banks most closely responsible for the massive economic fallout received substantial government subsidies to tide over losses from irresponsible lending, raising further questions of illegitimacy for Bush’s presidency.  Moreover, the economic havoc wrought on by the housing and credit busts arising from crony capitalism severely, if not permanently, damaged any claim Bush’s presidency may lay to competency.

Consequently, under this dark backdrop of illegitimacy and recklessness, war and recession, it seems entirely reasonable that discontent with Bush the president had negative spillover effects on perceptions of Bush the case, thereby damaging both the legitimacy of the case as well as that of the Court.  As Persily, Semet, and Ansolabehere’s (2010) survey data show, overall public support for Bush diminished over Bush’s two terms in office and some of this is very likely due to voter reflux over the president.

Nevertheless, while the historically sorry performance of President Bush stole from the Court’s legitimacy for placing him in office, the Court’s decision inevitably found its way into the political process again when the moderate conservative Justice O’Connor announced her retirement from the bench in June 2005 and the conservative Chief Justice, William H. Rehnquist, died in service later that summer in September.  Consequently, Bush made two appointments to the Court in Chief Justice Roberts in 2005 and Justice Alito in 2006.
  This paper, of course, addresses Bush’s chief appointment, John Roberts.
Chief Justice John Roberts

While many think of the two consecutive Chief Justices Rehnquist and Roberts to be of the same conservative mold, Roberts cuts his own version of Chief Justice from a different cloth than Rehnquist.  For example, he removed the gold stripes from the sleeves of the chief justice’s robe that had been placed there by Rehnquist.  But the difference in cloth goes beyond fashion and cuts to the core of the type of Chief Justice that Roberts appears to be: a constitutional jurist committed to protecting the Court’s legitimacy as a neutral and objective rule of law institution.
Rule of Law

Drawing mainly from his confirmation hearing testimony, Roberts appears to favor not Chief Justice Rehnquist but rather Judge Friendly, whom he clerked for on the Second Circuit Court of Appeals the year before he clerked for then-Justice Rehnquist.  He speaks fondly, and strongly, of Friendly’s bold and unwavering commitment to the rule of law and how the judge reveled in disregarding partisan politics, confusing the newspapers in the process, and keeping his nose to the constitutional grindstone.  “[H]e wasn’t adhering to a political ideology, he was adhering to the rule of law,” Roberts said admirably of Friendly in his testimony (Confirmation Testimony, Kyl, Day 2).  In short, Friendly was a judge’s Judge and this appears most strongly to be the constitutional and professional standard that Roberts measures himself by.
Accordingly for Roberts, judges apply the law, not their personal or political preferences.  He made this clear in testimony with Senator Hatch (R-UT), stating at one point that “judges have to decide hard questions when they come up in the context of a particular case.  That’s their obligation.  But they have to decide those questions according to the rule of law—not their own social preferences, not their policy views, not their personal preferences—according to the rule of law.”  (Confirmation Testimony, Hatch, Day 2).  Elsewhere he discussed the obligation and authority given to judges to decide cases precisely because they are not politicians and thus (in theory) do not decide cases in a political way.  “That’s why the framers were willing to have the judges decide cases that required them to interpret the Constitution, because they were going to decide it according to the rule of law” (Confirmation Testimony, Hatch, Day 2).  When taken at face value, the translation is clear: as a judge, Roberts elevates the principles of the rule of law above politics and personal views, including his own.  This is precisely what he did in NFIB.
In addition to non-partisanship, Roberts’ commitment to the rule of law also stems from his view that judges serve a limited role.  His confirmation testimony makes it clear that in his view judges, and by extension the Court, are limited to interpreting the law rather than making the law.  As he stated, judging requires “the self-restraint to recognize that [a judge’s] role is limited to interpreting the law and does not include making the law” (Confirmation Testimony, Graham, Day 2).  More colorfully, Roberts compared a judge’s role to apply the rules rather than make the rules to an umpire’s job to simply call balls and strikes, and not to pitch or bat (Confirmation Testimony, Opening Statement, Day 1).
Moreover, this inherent limitedness of a judge’s role is, according to Roberts, the precise fount from which legitimacy for their decisions flows; or as he stated it, “[j]udges need to appreciate that the legitimacy of their action is confined to interpreting the law and not making it” (Confirmation Testimony, Sessions, Day 3).  For Roberts, judicial restraint confines judges to the Constitution, statutory law, stare decisis and precedent, which together comprise the building blocks of the rule of law.  Judges are obligated to exercise restraint and restrict themselves to interpreting the Constitution and statutes while remaining faithful to stare decisis and the precedents of earlier courts.

Although hard cases arise when it can be difficult to discern the line between interpretation and lawmaking, Roberts contends that the line between restrained judging and activist judging is generally not that hard to see.  “[J]udges every day know the difference between interpreting the law and making the law.  Every day, judges put aside their personal views and beliefs and apply the law, whether the result is one they would agree with as a legislator or not agree with.  The question is what the law is, not what they think it should be” (Confirmation Testimony, Sessions, Day 3).  As such, careful judges vigilantly stay restrained to the judicial realm of interpretation and do not foray into the legislative realm of lawmaking.

For Roberts, the key question to focus on in the hard cases is legitimacy, or constitutional properness.  As he further noted in his testimony, “when you get to those hard cases you do need to focus again on the question of legitimacy and make sure that this is the question that you the judge are supposed to be deciding rather than someone else” (Confirmation Testimony, Hatch, Day 2).  That is exactly what he did in NFIB by leaving the fate of the ACA to the voters in the upcoming election four months after the Court’s decision.  Moreover, this focus on legitimacy in hard cases also explains why he strove for legislative deference to Congress and adherence to precedent in upholding the mandate if “fairly possible” to do so; NFIB presented a hard case and thus the issue to consider first was the Court’s institutional legitimacy in terms of the justices properly exercising a limited role under the rule of law.
Stare Decisis/Precedent
As integral parts of the rule of law, stare decisis and precedent also rank highly in importance for Roberts.  Of course, stare decisis is not an “inexorable command” or an “absolute rule” for Roberts (or any of the justices), but this is not to say that the doctrine is weak or dead.  Roberts puts this into perspective when he discusses the value and importance of precedent, as well as the factors that justify breaking stare decisis and overturning previous cases.
At base, Roberts looks at the basic value that adherence to precedent provides to the legal system, which is that it promotes evenhandedness, fairness, stability, and predictability, all of which are very important values to the legal system (Confirmation Testimony, Grassley, Day 2).  Thus, precedents play a key role in the smooth functioning of the legal system and therefore command great respect and deference.
Nonetheless, strict adherence to precedent would not always promote the values of the American polity such as fairness and equality, as highlighted by several discussions in his testimony regarding the Court’s decision in Brown to overturn Plessy v. Ferguson (1896) and the doctrine of separate but equal.
  Thus, precedent can be legitimately overturned.  However, the justification for doing so must be strong and based on more than just a justice’s view that the previous decision was wrong (Confirmation Testimony, Feinstein, Day 3).
In determining when overturning precedent is proper, Roberts points to a list of factors that the Court has developed to aid in the determination (Confirmation Testimony, Feinstein, Day 3).  These factors include: workability of precedent (does it lead to predictable results; is it difficult to apply?); reliance on precedent (fosters stability in the legal system); pragmatic considerations such as changed facts or circumstances (e.g., the overturning of Minersville School District v. Gobitis (1940) in West Virginia State Board of Education v. Barnette (1943) due to the former case resulting in the unintended persecution of Jehovah’s Witnesses across the nation); and whether the underlying legal or constitutional doctrine is still valid (e.g., the overturned Lochner v. New York (1905) era doctrine of laissez-faire economic regulation).  These four factors, according to Roberts, apply in all cases.  Other factors Roberts mentions that also apply in all cases are settled expectations (settled to the extent that people conform their conduct to the rule or decision) and whether the doctrinal basis of an opinion has been eroded (i.e. underlying precedents have been overruled).  He also points to other factors that may or may not apply (e.g., the age of precedent or its majority/dissent split) (Confirmation Testimony, Feinstein, Day 3).  In any event, whatever factors the Court looks at Roberts states that “the principles of stare decisis are neutral and should be applied in a neutral way to cases, without regard to the substance of the decisions being considered” (Confirmation Testimony, Cornyn, Day 2).  In other words, the judge should only look upon the precedent’s legality, not its wisdom or politicalness.

Congressional Power and Commerce


Lastly from Roberts’ confirmation hearings, while he would not outright say it in his testimony, his quietness and evasiveness on the issue of whether the Court should overrule Congress is palatable in the transcript.  His testimony does reveal that he supports the maintenance of federal congressional power, but he is very opaque on whether he would attack the legislative reach of Congress.  This caution is to be expected since he was testifying before the very Senate whose power was at issue and at the same time was the institution who determined his nomination fate.  On commerce, Roberts was equally coy.  He consistently cited to the then-most recent commerce precedent of Raich v. Gonzalez (2005) to dispel any fear that he interpreted the limiting cases of Lopez v. United States (1995) and United States v. Morrison (2000) to be in the vanguard of a new judicial push to limit commerce clause application.  
This is not to say, however, that Roberts will not step on Congress’ toes or that he is intimidated by stare decisis.  The Court’s holding and his concurrence in Citizens United work double-time to demonstrate this.
Citizens United: Rule of Law over Popularity, the President, and Precedent
The public approval numbers for Citizens United were not just bad, they were atrocious.  In an ABC News-Washington Post poll taken shortly after the decision, fully eighty percent of Americans disapproved of the narrow 5-4 conservative ruling that freed up unlimited corporate cash into federal elections.  Similarly, a Pew Poll taken around the same time registered public disapproval for the decision at near seventy percent and the Court’s approval rating fell to a two-and-a-half year low (although still fifty-eight percent positive).  Additionally, the holding earned the Court a presidential rebuke shortly thereafter in President Obama’s 2010 State of the Union address—quite unusual and very embarrassing for the Court.

Understanding how the unpopular ruling in Citizens United and Roberts’ concurrence in that case tie to NFIB requires a familiarity with the precedential history of Citizens United.  Most easily divided into two consecutive periods, this analysis splits the Court’s campaign finance jurisprudence into the Rehnquist Court and Roberts Court eras.  The impact of this change can be easily seen in the campaign finance context and this, along with his confirmation testimony, helps illustrate how the rule of law plays a spinal role for Roberts and especially did so in NFIB.
Rehnquist Court Era
Anti-corruption had long been a seminal concern in campaign finance law, dating back to the 1907 Tillman Act.  But in 1976 the Burger Court in Buckley v. Valeo began the long chip away at distinctions in the relationship between persons, property, and speech.  In that case the Court held that individual campaign expenditures could not be restricted or capped due to the free speech protections guaranteed by the First Amendment.  Consequently, the Court struck down this part of the Federal Election Campaign Act (FECA) of 1971, as amended (1974).  Nonetheless, contributions to campaigns made by individuals could be regulated or limited so as to reduce actual corruption or its appearance, thereby upholding this FECA limitation on free speech.  On each of these issues regarding individual expenditures and campaign contributions, Justice Rehnquist was in the majority and in favor of protecting individual political speech rights, but also in favor of keeping a lid on contributions made to candidates.

Later, though, in his dissent in First National Bank of Boston v. Bellotti (1978), Justice Rehnquist began what would be a checkered interpretation of political speech rights for corporations based on his view of federalism—i.e. he favored state regulations over corporations but did not extend the same favor to federal regulations.  Specifically, in Bellotti Rehnquist split his dissent between First Amendment protections for corporations on the federal level and those which carry through to the states via the Fourteenth Amendment.  Federally, Rehnquist found that corporations are persons protected by the First Amendment.  On the state level, however, he held corporations to be artificial persons created by state statutes rather than natural persons created by natural means.  Thus, as artificial persons, corporations could be constitutionally restricted by the state in regards to political speech.  In other words, states could constitutionally restrict the political speech of corporations as artificial persons in ways that they could not constitutionally restrict the political speech of natural persons.

Continuing forward to 1990, by which time Rehnquist was now the Chief Justice and Justice O’Connor had replaced Justice Stewart, the Rehnquist Court confronted a challenge to a Michigan law in Austin v. Michigan Chamber of Commerce that prohibited nonprofit corporations from using general treasury funds to make independent expenditures directly supporting or opposing a candidate, or express advocacy.  Importantly, this case did not invoke restrictions on individual political speech like Buckley.  Nonetheless, in Austin the law’s challengers tried to link up with the Court’s earlier holding in Buckley that individual expenditures were a protected form of political speech.  However, the Court in Austin distinguished between individuals and corporations and held that independent expenditures by corporations (whether for-profit or not-for-profit) constituted political speech that could, for compelling anti-corruption reasons, be restricted on the basis of the speaker’s corporate identity.

This restriction did not, however, extend to labor union political speech owing to structural differences between the organizational forms of corporations and unions.  Consequently, this restriction of political speech on the part of nonprofit corporations but not nonprofit labor unions led O’Connor to dissent on the ground that this was an unconstitutional censuring because it discriminately applied to certain groups and not to others.  Meanwhile, Rehnquist followed his federalism favoring of states and decided against recognizing First Amendment protections for corporate political speech.  As a member of the majority, and as the Chief Justice, he assigned the opinion to the liberal Justice Marshall to highlight how corporate money in elections threatens the integrity of the political process.
Despite his unfriendly corporate position on the state level, Rehnquist nevertheless supported a corporate friendly position in federal campaign finance law (echoing from his Bellotti days).  As such, federal campaigns were an open market until the Bipartisan Campaign Reform Act of 2002 (BCRA), which placed limits on the advertising that unions, corporations, and nonprofit organizations could engage in.  Specifically, the BCRA attempted to eliminate the technical distinction between express advocacy for candidates (i.e. “Vote for Jane Doe” or “Do not vote for Jane Doe”) (“candidate ads”) and issue advocacy, or advertisements that refer to a clearly identified federal candidate and are distributed to the relevant electorate within a particular time period before an election (“issue ads”).  These expenditures are referred to as issue ads because they typically discuss candidates in the context of certain issues without specifically advocating for a candidate’s election or defeat like a candidate ad does.

By defining both candidate ads and issue ads as “electioneering communications,” the BCRA attempted to wipe away the usage of issue ads that functioned like candidate ads but nevertheless fell outside of the federal restrictions on candidate ads.  This exploitable technical discrepancy had resulted in the proliferation of issue ads used in proxy for candidate ads.  The BCRA was seen to level the playing field in campaign finance by reducing the influence of well-healed corporations (which presumably lean in favor of Republicans on average).

Shortly after the BCRA’s passage, and named after its lead litigant Republican Senator Mitch McConnell of Kentucky, in McConnell v. Federal Election Commission (2003) opponents of the BCRA challenged its major provisions “on their face,” claiming that they were unconstitutional in all cases or circumstances.  The Court disagreed, however, and held that money—particularly corporate money—presented unique dangers to the political process and that these special dangers justified Congress’ attempt to restrict campaign expenditures by corporations.  With Rehnquist in dissent (i.e. the BCRA was a federal law, not a state law), O’Connor drafted the majority opinion in McConnell with the liberal Justice Stevens.  Her concern for discriminate legislation in Austin became an important point of difference between her dissent in that case and her majority opinion in McConnell.

Because the BCRA in McConnell applied indiscriminately to both corporate and labor union speech, unlike Michigan’s law in Austin, O’Connor could join the majority based on its reasoning that the restrictions on political speech were designed to prevent actual corruption or the appearance thereof.  In other words, the law applied evenly in McConnell whereas in Austin she dissented on the ground that the integrity of the political process was not served by discriminate laws regulating that process.  O’Connor recognized the dangers of corporate money in elections and was concerned about the corruptive power of excessive wealth on the political process.  What she could not stomach were restrictions based not on corporate wealth, but on the corporate form itself.  In any event, two years after its passage in 2002, the BCRA received constitutional validation from the Court in McConnell.  The basic take away was: money is property, not speech.

So the Rehnquist Court chapter in the Citizens United saga closed with a nod to limits on campaign speech, particularly by corporations.  As noted above, Rehnquist’s and O’Connor’s voting records in campaign finance cases such as Austin and McConnell were mixed and variable based on considerations of federalism or uniformity.  Nevertheless, these two conservative justices, whether intentionally or not, split in tandem to keep corporate treasure chests locked out of elections, both federal and state.

Roberts Court Era
Unlike their conservative predecessors, no such split occurred between Roberts and Alito as they presented an ultra-conservative united front against campaign finance restrictions.  In 2007 in WRTL, the Court split off from the facial challenge of McConnell and addressed the restrictions on issue ads “as applied.”  In that case, Roberts held narrowly that WRTL’s issue ad did not rise to the level of, or function indistinguishably from, a candidate ad and therefore the BCRA’s restrictions on electioneering communications did not apply to WRTL.  Thus, beginning in WRTL with the new conservative duo, the Roberts Court’s interpretation regarding the relationship between money and speech shifted to a view that corporate money was speech and not merely property.  First Amendment free speech protections naturally followed.

On top of the change in justices, the key legal distinction between McConnell and WRTL was the scope of the challenge, facial in McConnell (statute upheld), as applied in WRTL (statute did not apply).  This distinction between a facial and as applied challenge took on importance in Citizens United (particularly in terms of Roberts and the rule of law).  Seeking a narrow ruling, Citizens United argued that, as applied, the BCRA was not applicable to its film criticizing 2008 Democratic presidential primary candidate Hillary Clinton because it was a documentary movie and not a television commercial.  In other words, Citizens United was merely making an as applied statutory argument that the law did not apply to its movie (similar to Roberts’ narrow holding in WRTL); it was not making the sweeping claim that the BCRA should be struck down on its face—i.e. completely—as unconstitutional.

However, while Citizens United sought a relatively simple and low-profile ruling, the case took several noteworthy turns which transformed it into a lightning rod landmark case, as noted Court observer and scholar Jeffrey Toobin explained in a 2012 article in The New Yorker.  According to Toobin, following the initial argument Roberts assigned himself the majority opinion and Kennedy drafted a concurrence.  Roberts’ original opinion held, narrowly like in WRTL, that the BCRA did not apply to Citizens United’s documentary film; he did not touch any broader issues of the statute’s constitutionality.  However, over the course of dialogue and exchange in chambers the conservative justices began favoring Kennedy’s version to strike down the BCRA as an unconstitutional violation of freedom of speech (namely, corporate political speech) rather than to follow Roberts’ more limited holding.

At the same time, Toobin continues, bad vibes were emanating from the liberal justices’ chambers, particularly that of the soon-to-retire Justice Souter.  Souter drafted in dissent a blistering attack on both Roberts’ holding and his motivations for it, thus inviting grave concern on Roberts’ part that Souter would threaten the Court’s legitimacy with his bon voyage, bridge-burning last major opinion before retirement.  Faced with the possibility of Souter’s dissent airing the Court’s dirty laundry, along with a growing consensus amongst the conservative justices that their holding could press further than just an as applied challenge, Roberts made a surprise move and pulled the plug on his holding, docketing the case for re-argument just prior to the Court’s next term (and at which time Souter would be comfortably and quietly retired).

In the meantime, the conservative justices pulled another unusual move by amending the Questions Presented for re-argument and putting consideration of overturning Austin onto the agenda.  Thus, instead of capping the questions to statutory matters relating to application, as had been stipulated to by Citizens United in the original argument, the Court on its own amended the Questions Presented for re-argument.  In other words, the Court did not just decide the issue of the BCRA’s constitutionality in First Amendment free speech terms, it raised the issue itself—which goes against all that Hamilton advocated for in Federalist No. 78 (and pre-echoes the Medicaid issue in NFIB, which was placed on the docket by the justices).  As highlighted earlier, Hamilton argued on behalf of the Court as a passive institution and not an active one—a question-taker, not a question-maker.
Following this unusual call for re-argument and the subsequent questionable redrafting of the Questions Presented, the Court further proceeded to commit two acts of procedural judicial activism.  First, it struck down federal law.  Second, it overturned precedent.
As noted earlier, Roberts disagrees that overturning federal legislation is, per se, judicial activism.  Not surprisingly, then, he found the majority’s decision to do so in Citizens United unproblematic because according to his interpretation the BCRA constituted an unconstitutional restriction of political speech.  He did, however, take issue with the claim that by overturning Austin the Court was not acting with judicial restraint and grounded his defense for breaking stare decisis in the rule of law.  

At base, Roberts’ defense rested on his reading that Austin was wrong and upholding it through mechanical application of stare decisis would work to perpetuate bad law.  He distinguished between judicial restraint and judicial abdication, finding that upholding bad law did not constitute the former but instead the latter.  Furthermore, he found such abdication to threaten the rule of law and argued that when adhering to precedent causes more harm than good to the law then the Court must be more willing to overturn the prior erroneous case.

But Roberts did not stop there in his rule of law defense for overturning Austin.  Consistent with this confirmation testimony, he followed through on his claim that to overturn precedent factors other than the justice’s feeling that the previous case is wrong must be present.  To this end, he drafted a laundry list of such factors.  For instance, he found that Austin itself overturned prior law (e.g., Buckley) and therefore proved unworkable because the Court could not agree on the meaning and application of Austin.  Moreover, he contended that there was nothing stopping Congress from applying the logic of Austin to news and media corporations and thereby silencing their political speech.
  He also feared that this oppression of political speech could spill over beyond just corporate campaign finance (such as extending to restrictions on expenditures by individual candidates).  Lastly provided here, he argued that the underlying grounds of Austin had been discredited and abandoned (i.e. erosion of support).

Thus, Roberts argued fervently in support of overturning Austin in order to preserve the rule of law and protect political speech in whatever form it might take.  Despite this departure from judicial restraint, and in the face of public and presidential disapproval, Roberts nonetheless ruled squarely in line with his rule of law interpretation that the First Amendment provides strong protection for political speech, regardless of by whom or in what form.  For Roberts in Citizens United, the rule of law required strong protection for political speech, even corporate, and this drive to fulfill the rule of law superseded the public, the president, and precedent.  In NFIB he would add the venerable political preferences to this list of defeated rivals.
NFIB: Rule of Law over Politics (and Public Opinion)
As discussed above, in Citizens United Roberts forged his rule of law meddle in the face of public and political opposition, as well as in constitutional hierarchy terms by elevating it above stare decisis and precedent.  In NFIB he again championed the rule of law, this time in the face of friendly political fire.  But by putting his institution before his politics, Roberts dramatically enhanced the Court’s legitimacy as a neutral rule of law institution.
In NFIB Roberts not only reached a holding that was inconsistent with his partisan preferences, he went out of his way to do so and in the process alienated himself from both the majority and the joint dissent.  Specifically, he invoked extreme deference to Congress and stare decisis by advancing, alone, his “saving” argument—i.e. since the mandate was not constitutional under the commerce clause, the taxing power must be applied to save the statute if it is “fairly possible” to do so (relying on Crowell v. Benson (1932) and Hooper v. California (1895)).  The four liberal justices who otherwise signed onto his majority tax holding did not join this part of his opinion, rebutting in common sense logic that if the mandate is a tax then it is constitutional as a tax, no “saving” necessary.
On the conservative side, like Roberts the justices in the joint dissent also pushed for a limiting of Congress’ commerce power and echoed his analysis very closely.  However, because of hard feelings over Roberts’ decision to uphold the mandate they left him to write alone as a signal that they in no way agreed with any part of his mandate holding (i.e. not even his commerce analysis) (Crawford, 2012).  This is a strong statement of disapproval from the conservative justices, if for no other reason than that their behavior is unprecedented.
Nevertheless, that Roberts went against his partisan preferences in NFIB is crucially important in terms of demonstrating where he stands on protecting the Court’s legitimacy as a rule of law institution.  NFIB was significantly politicized from the time the Court agreed to hear it in November 2011.  The content of the law itself raised the case’s political character, seeing that it was the longstanding ideologically divisive issue of healthcare reform.  Moreover, it put the incumbent president’s signature domestic achievement in constitutional jeopardy during a reelection year.  This, naturally, ratcheted up the political nature of the case.  Uniquely, too, this case presented quirky political circumstances in that Obama’s challenger in the 2012 presidential race, Mitt Romney, shepherded to passage similar healthcare reform legislation in Massachusetts in 2006—i.e. Romneycare—which served as the state-level blueprint for Obamacare.

Amidst these swirling political factors, the partisan pressure from Republicans to inflict a devastating reelection blow to the president by striking down his anathema legislation must have reached a fevered pitch for Roberts.  He had shown before in Citizens United that he feared neither public disapproval nor presidential reprisal, mediating concerns that Roberts might strike the ire of a chastened President Obama tinged by the sting of defeat and armed with the bully pulpit of the campaign speech (not to mention Obama’s remarkable oratory skills).  Meanwhile, public opinion divided relatively equally in terms of approval/disapproval of the ACA (Jones, 2012), so the probability of any public backlash against a strike down appeared minimal.  Additionally, the Republicans controlled the House of Representatives and looked set to hold that majority through the upcoming elections (which they did), making the possibility of any legislative revival of the ACA remote if even realistic.  Thus for Roberts in NFIB, the political stars aligned for an historic healthcare ruling that would rebuff the Democrat incumbent president and his reelection campaign, thwart Congress’ regulatory reach, strike down landmark liberal legislation, and thereby secure Roberts’ place in the pantheon of conservative giants (alongside figures such as President Reagan).
The problem for Republicans, of course, turned out to be that politics is not Roberts’ judicial polestar.  Rather, like he said in his confirmation hearings, institutional legitimacy is the first consideration in hard cases, and in this hard case, that legitimacy turned on applying a steady and even judicial hand to the constitutional principle of the rule of law.  The swirling political factors coupled with Roberts’ straight judicial behavior provide very strong evidence that he decided the mandate issue according to his neutral and objective legal view.  Also, that he did so in the face of vituperative colleague criticism also strongly argues that Roberts decided this case with an open legal mind as a neutral constitutional jurist.
Moreover, just as politics are not Roberts’ guiding lights in NFIB, neither does public opinion appear to illuminate the void.  Americans split on the Court’s decision roughly equally (Saad, 2012) while the Court’s public approval rating has since fallen to a dangerously low forty-nine percent after the case (Jones, 2012).  But Roberts faced bad public opinion before in Citizens United, where he nevertheless grounded the Court’s overturning of Austin in the rule of law and as the constitutionally proper thing to do.  This strengthened his conviction in applying the rule of law to the cases that come before his Court, even if the public disagrees.
This resolve to protect the Court’s legitimacy as a rule of law institution carried forward for Roberts into NFIB where, as noted above, he dialed back to his confirmation testimony in terms of judging hard cases.  For Roberts, in hard cases the Court’s legitimacy is not best protected by catering to public opinion, but rather by the justice’s taking a limited role in deciding the case, meaning they decide it according to the rule of law.  This is precisely what he did in NFIB by deferring to Congress on the mandate’s constitutionality and giving the voters another opportunity to voice their preference on the ACA.
  Exercising legislative and electoral deference is the handiwork of a constitutional jurist, or a justice applying a black letter rule of law.  To Roberts, applying the rule of law marks legitimacy, not doing what is popular.

Overall in NFIB, Roberts went against his partisan preferences, deferred to Congress, stayed within the bounds of precedent, and returned a hot-button political issue back to the realm of electoral politics and the voters.  In other words, he acted with restraint by limiting his Court’s role in this politically divisive policy area, all of which increased the Court’s legitimacy in the case.  Roberts simply applied the rule of law in a plain deal, fair and square fashion by neutrally interpreting and applying the provisions of the Constitution and judicial procedure.  In a Friendly way, Roberts displayed a judge’s Judge in NFIB, which deserves applause for applying a steady and objective constitutional hand.
Final Remarks


As is well known by now, in NFIB Roberts put his institution before his politics and voted to uphold the mandate, thereby transforming himself into a seminal example of what the rule of law looks like in human form.  On the central research question driving this paper—i.e. what best explains Roberts’ decision to uphold the mandate in NFIB—his devotion to the rule of law as the primary factor influencing the Court’s institutional legitimacy stands out, at least when compared to the attitudinal model and its fixation on the justices’ political preferences.  His attachment to the rule of law also runs expressly through his concurrence in Citizens United, which when seen in light of NFIB, strongly suggests that constitutional principles rather than partisan preferences better explain that decision as well.
But these two cases show more than just that Roberts does not bend easily to his political preferences.  For one, he also does not bend easily to public opinion, whether on the general or elite level.  These two cases show that—for Roberts—institutional legitimacy does not mean doing what is popular, rather, it means doing what is constitutionally proper.  On another front, Roberts’ fidelity to the rule of law also trumps his dedication to stare decisis, although in Citizens United he carefully crafted his override of Austin according to constitutional principles set out in his confirmation testimony.  When put all together, what his behavior in these two seminal cases shows is that in terms of institutional legitimacy Roberts is a constitutional jurist for whom the rule of law wins out over partisan preferences, public opinion, presidential reprisal, and precedent.  That is an impressive list of inferior rivals assembled by the rule of law.
But what about the future for Roberts?  Speculation is, of course, inherently uncertain and difficult and thus should be undertaken with this grain of reality salt in mind.  In this light, three cautious comments are offered regarding the Chief Justice’s future sitting atop the bench.  First, it appears that Roberts will not be a political ideologue, easily boxed into a conservative mold.  Instead, it appears that he decides cases based on genuine constitutional interpretations derived from the rule of law.  Consequently, attempting to accurately predict his future behavior will likely turn more on a keen understanding of his total jurisprudence than on a simple application of his partisan preferences.  

Second, Chief Justice Roberts does not appear to be a close continuation of Chief Justice Rehnquist.  Rather, he looks much more constitutionally flexible in his jurisprudence based on the rule of law rather than wedded to any particular ideologies or judicial agendas such as a conservative revival of states’ rights federalism.  In this way, if Roberts does have an ideological or judicial agenda to pursue, one that promotes institutional legitimacy through faithful application of the rule of law appears to be it.  Paradoxically, he is biased towards neutrality.
Third, and finally, combining the above observations that Roberts is difficult to politically box in and seems less moored to any political or ideological agendas does not portend well for conservatives hoping for a judicial hero in Roberts.  Rather, his jurisprudence will likely reflect a much more pragmatic approach to decision making that tends first and foremost to the Court’s institutional legitimacy as a rule of law institution.  This means that Roberts’ primary allegiance is to the Constitution rather than to any conservative ideology or Republican Party platform.  This is fitting, though, for a conservative constitutional jurist seeking to protect the Court’s legitimacy through a steady and straight application of the rule of law.

*
*
*
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� Other academic views such as Court periodization schemes also populate the field (see Whittington, 2007), but such other perspectives are not taken up here.


� Even then this power of judgment is not complete in itself, as Hamilton notes, in that the Court must rely on the president to implement its decisions and thereby give them effect (a notorious example being President Eisenhower’s reluctant support for the Court’s landmark opinion in Brown v. Board of Education (1954) unanimously desegregating public schools, which ended up forcing Ike to turn his sword to the matter).


� At present, the most salient example of specific support is whether a person is happy or unhappy with the Court’s ruling in NFIB.


� Roberts would add, “justices do wear the black robes, and that is meant to symbolize the fact that they’re not individuals promoting their own particular views, but they are supposed to be doing their best to interpret the law, to interpret the Constitution according to the rule of law, not their own preferences” (Confirmation Testimony, Kohl, Day 2).


� Indeed, Roberts extolled the political virtue of protecting the rule of law in a speech delivered at the University of Vermont in 2006.  There he recalled his amazement at how many foreign visitors come to the Court in search of a better understanding as to the Court’s function of protecting the rule of law.  As Roberts noted, the American judiciary’s independence and its protection of the rule of law are two primary drivers that underlie the concept of American political freedom.


� Bush initially nominated Roberts to replace O’Connor.  But as “Justice Roberts” wound his way through the confirmation process over the summer Chief Justice Rehnquist died in early September, prompting Bush to elevate Roberts’ nomination to Chief Justice as well as to expedite his confirmation through the Republican Senate prior to the beginning of the Court’s 2005 October Term.  O’Connor stayed on the bench until Alito’s confirmation in January 2006.


� In NFIB, one can argue that Roberts acted as a lawmaker by redefining “penalty” to mean “tax,” but technically the ACA describes the measure as a “shared responsibility payment,” which can go either way as a penalty or a tax.  As Roberts reasoned, failing to purchase health insurance is not a suspect behavior that warrants a penalty when engaged in; but since Congress’ taxing power is vast, the extraction can be saved as what can essentially be called a “health insurance tax.”


� At one point in the hearings Roberts actually argues that Brown followed the precedent of Sweatt v. Painter (1950) and its rejection of the separate but equal doctrine as it pertained to state provided legal education, but the thrust of the discussions regarding Brown refer to it as overturning Plessy and its infamous doctrine.


� Despite such widespread public and presidential disapproval of its campaign finance jurisprudence, and fast-forwarding to 2012, three days prior to issuing its opinion in NFIB the Court, per curium (5-4), extended the central holding of Citizens United to the states in American Tradition Partnership, Inc. v. Bullock.  Thus, restrictions on corporate political speech, whether in federal or state elections, no longer pass constitutional muster.  This case, as well, technically overturned Austin (see below) as state-on-state, rather than Citizens United as federal-on-state.


� In reality, FECA’s limitation on direct campaign contributions has never seriously been challenged by either liberals or conservatives.


� Souter was replaced by Justice Sotomayor in August, 2009.


� News and media corporations were exempt from the BCRA due to a heightened First Amendment protection of freedom of the press resulting from the media’s special role in American politics (e.g., watchdog, town crier, etc).


� Funny enough, despite the negative reception of NFIB and disapproval of the Court for upholding the ACA, Americans gave the law a resounding “yes” in November 2012.


� This could result in significant revisions for the political science literature on institutional legitimacy—e.g., a shift in emphasis away from public opinion and towards constitutional principles during the Roberts Court era.  But by the same token, the Court’s approval ratings following NFIB are dangerously low at forty-nine percent, a full nine points down from its reading after Citizens United.  Consequently, Roberts may be more amenable to academic books and journals than he has been thus far (e.g., McCloskey, 1960).
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